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It's customary to begin such talks as the one I'm about to 

give by expressing thanks for the invitation. I'm not sure I feel 

particularly thankful at this point. The judges who got me into 

this spot - and two or three of you could be mentioned at this 

point, but won't be, because I want to protect the guilty - have 

made various suggestions as to what I ought to talk about. Someone 

suggested I give advice on how judges can be philosopher-kings, or, 

perhaps, philosopher-monarchs. That is emphatically what I think 

judges should not try to be, so I choose to forego that particular 

topic. Someone else suggested that I discuss what bothers judges 

about their jobs or status, and try to make you feel better. Still 

another person advised that I discuss how the business of judging 

has changed since I came to the bench, what we might expect for the 

future, and how we can best prepare for it, and avoid being 

overwhelmed by it . I'm not sure I know the answers to these 

questions. There are as many answers, I suspect, as there are 

judges. I'm quite sure that many of you in this room have better 

answers than I do . There is an enormous amount of judicial 

experience collected in this room. 



The title of this talk as it appears in the program is "The 

Art of Judging." Actually, the only reason why there is any title 

at all is that the Circuit Executive's Office told me I had to have 

one. We couldn't just leave a blank space. So I picked a title 

that I thought would leave me the greatest possible room within 

which to maneuver. The other possibility is that I just stop now, 

leaving you with your own thoughts, which are surely just as valid 

as mine. Still, I did promise to make this speech, and I wouldn't 

want to be liable for breach of contract, though the damages could 

hardly be more than nominal. One thing I can guarantee: I won't 

say anything you haven't in some way thought about before, and 

somebody here can probably find reason to disagree with almost 

everything I say. 

So let me venture a few observations about this business of 

judging, about some of the special characteristics of the Judicial 

Branch in our constitutional system, about how the public regards 

us, about how we ought to conduct ourselves, and how we ought to 

feel about the kind of job we are doing. 

To begin with, the position of the Federal Judiciary in this 

country is something of a paradox. I think it is safe to say that 

the public has more confidence in our Branch of government than it 

does in the other two - the Executive and Legislative Branches, the 
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. . . 
political branches, the ones chosen by the people. At least this 

seems to be true, this higher level of confidence, except on those 

days when we are holding the Pledge of Allegiance unconstitutional 

or perpetrating some similar enormity. And yet we are the least 

democratic branch, the branch least directly accountable to the 

people. Remember that the Constitution, as originally written, was 

very far from a democratic plan of government, even as concerns the 

"political" branches. The President was not - and, in form, still 

is not - elected by the people, but by electors, leading citizens 

who were expected to exercise independent judgment, and who in many 

states were not themselves directly elected. One House of the 

Congress, the Senate, was to be chosen by State Legislatures. Only 

the House of Representatives was to be chosen by direct popular 

election. And the judges were to be picked without any reference 

to the House of Representatives. Even today, while the Senate is 

directly elected by the people, the House of Representatives has 

nothing to do with picking judges, so far as the words of the 

Constitution indicate. 

So the federal judges are not picked by the people. And if 

this is true of Article III judges, it is even more true of 

bankruptcy and magistrate judges. In their selection, no popularly 

elected official has any formal role at all, and, as a rule, no 

role in practice, either. Rather, these Article I judges are 
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picked by other judges - in the case of magistrate judges, by the 

district court, and in the case of bankruptcy judges, by the court 

of appeals. In addition, once judges are picked, they enjoy a high 

degree of insulation from popular influence. The Article III 

judges serve during good behavior, which for most of us means for 

life, if we want it to, and our compensation cannot be reduced 

during our tenure in office. Article I judges do not have similar 

formal constitutional protections, but, as a practical matter, most 

Article I judges who wish to be reappointed, will be, and their 

salaries are tied by statute to those of district judges. This 

last arrangement could, to be sure, be changed by Congress, but I 

suggest that it likely will not be. 

Why does an institution so chosen, and so insulated from 

popular accountability, enjoy public support? We have to concede, 

at the outset, that our public support is by no means uniform. 

Some of the public perceptions, or misperceptions, of our conduct 

are that we are arrogant, even dictatorial; that we are 

"activists," as opposed to "strict constructionists," whatever 

those terms may mean; and that we seek political power properly 

reserved for the people's elected representatives. I approach 

these questions with a keen personal sense of the distinctions 

between Judicial and Legislative office. I ran for Congress twice, 

and although I had a total of six opponents, I managed to beat only 
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four of them. It is fair to say that the people of the Fourth 

District of Arkansas gave me a clear mandate to return to the 

practice of law. 

How have we judges in the past survived these criticisms, and 

how can we continue to do so? I don't have the whole answer, of 

course, but I would venture a few suggestions about how to conduct 

ourselves in order to achieve that public respect that we wish for 

and hope some day to deserve. Many more suggestions will, I dare 

say, occur to you. 

First of all, we ought to be polite. That sounds like a piece 

of advice both elementary and patronizing, but all of us have heard 

those jokes. that compare federal judges to various kinds of 

dictators and suggest that some of us behave as if we govern by 

divine right. We ought to remind ourselves that our powers derive 

not from the deity, not directly anyway, but rather from the 

continuing consent of the governed, and if we lose that consent for 

very long among very many of those who are "the governed," then we 

are in deep trouble. We ought to be mindful that every time 

somebody appears in court, that person is part of that body of "the 

governed" on whose continued consent our power depends. I don't 

mean when I say, "Be polite," that we should try to please everyone 

who appears before us. That is impossible, of course, and it would 
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be a violation of our oath of office even if it could be done. I 

like to recall a line from Lord Chesterfield's letters to his son. 

Lord Chesterfield gave his son some general advice about how to 

conduct himself towards others. The advice was, "Suaviter in mode, 

forti ter in re. " Now that means, if I can give you a rough 

translation, "Gently in manner, strongly in matter or substance." 

To transplant that maxim into the judicial context, it is possible, 

I think, and I'm suggesting that it's also desirable, that we be 

deferential and respectful towards other people even when we are 

rejecting or disagreeing with what they have done or said. 

Let me give you some examples. First of all, circuit judges 

and Supreme Court Justices, of course, don't see real people, they 

see lawyers mostly. But those of you on the front lines, the trial 

judges, do see real people, and probably the instance in which the 

most tension tends to develop in that confrontation is with 

criminal defendants who are being sentenced. When I first went on 

the district court, I was told that my job the next day would be to 

go into the courtroom and sentence four people whom I had never 

seen before and who, of course, had never seen me, and I took 

comfort in the fact that they were probably more afraid of me than 

I was of them, but it may have been close. I think it's a mistake 

for judges to take it upon themselves to deliver moral lectures to 

defendants who are being sentenced. The error in that is in the 
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suggestion that the judge is morally superior. The judge may or 

may not in fact be morally superior, but the holding of a 

commission signed by the President does not in and of itself confer 

moral superiority. I'm not suggesting that criminals are sick, 

that they have committed their crimes because they were tall for 

their age or there was no playground near their homes, or that they 

don't deserve to be punished. Most of them do. I'm simply 

suggesting.that they are human beings, people with families and 

friends, and that though their conduct has been at fault, we ought 

to be as unabrasive as possible in pronouncing the judgment of the 

law. 

We ought also to be respectful of the lawyers. Jeremy Bentham 

said, "Law is not made by judge alone but by judge and company." 1 

That means lawyers, of course. They are our brothers and sisters, 

and we were there once, and we ought not to forget that. So, if a 

judge sometimes appears to exploit a position of superior power by 

bulldozing a lawyer, that is something we ought to avoid. And not 

least, we ought to be polite to the other judges, who are also 

human beings, and if you write a dissenting opinion, it is well to 

dissent respectfully and with deference, even though you think the 

republic will end because of what the court has done. And if you 

1Quoted in Fruend, The Supreme Court of the United States 146 
(1961). 
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write an opinion reversing another court, which it is our duty to 

do on occasion, it doesn't hurt to avoid phrases that convey a 

censorious attitude. You have to remember that you're going to see 

those people at the next judicial conference. 

Secondly, I suggest that we ought to be open, and I don't mean 

that we should invite the reporters into the conference room. I'm 

talking about the per curiam opinion, which sometimes, perhaps most 

often, carries the names of three judges on it, and sometimes just 

comes out as an order that tells you you've lost but doesn't tell 

you why or who decided it. I'm suggesting that although some of 

that may be necessary in order for us to handle the tremendous load 

that the public expects us to handle, nevertheless we ought to be 

careful about it. We ought not to put into a per curiam opinion a 

six- or eight-page discussion of precedents, formulating principles 

of law and applying them to the facts before us. That is the kind 

of thing that one individual judge ought to be willing to take 

responsibility for. 

The habit of unpublished opinions also ought to be examined. 

I have been told that about 70,000 opinions are sent for 

publication each year, and obviously nobody can cope with that kind 

of flow of information. That's too many, and so we have a tendency 

to think to ourselves, "Nobody's interested in this. We won't 
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burden the publishers by sending it along." But the vice in that 

is that most of our courts have local rules prohibiting the 

citation of unpublished opinions and providing that they shall not 

have precedential effect. 2 The panel which files an unpublished 

opinion holding one way on a certain point of law can, so far as 

the rules of court are concerned, feel perfectly free to decide the 

other way the next day, and that is not the kind of behavior that 

we as judges would consciously engage in, and not the kind of 

behavior that we conceive of as being consistent with the judicial 

function. 

So when it is possible, and unless the point involved is 

absolutely frivolous, as some of them of course are, it is well for 

opinions to be published, so that they can be subjected to scrutiny 

and criticism, and it is well for one of the judges on the panel to 

be willing to put his or her name on that opinion. I can tell you 

from personal experience that you don't feel so vulnerable when you 

have written a per curiam. You think to yourself, "Well, I am one 

of the three on this, but they can't blame it on me personally 

because it isn't really I who am writing this, it is the court." 

And that, although perhaps true in an institutional sense, is 

untrue in a personal sense, because it all comes out of somebody's 

head, some human being's mind, eventually. If we can limit this 

2~, 8th Cir. R. 28A(i). 
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habit to the instances when it's utterly necessary, then we can to 

that extent reduce the impression that we govern not by reason but 

by fiat. There's a line in one of Justice Cardozo's, Judge Cardozo 

as he then was, lectures that fits this situation. He says that 

some people have the attitude about the law that "[t]here are no 

such things as rules or principles; there are only isolated 

dooms." 3 An unpublished opinion can be an isolated doom. 

Third, we ought to show some respect for the state courts. 

And this is true despite the fact that some of them got elected by 

the people instead of being selected, as we were, in a completely 

nonpolitical process based entirely on merit my merit, 

incidentally, being that I was a friend of a senator. The state 

courts are courts of general jurisdiction, and we are not. They 

make law in the common-law sense of developing decisional law, and 

in most fields we do not or should not. It's also an error to 

assume that the federal judges are always wearing the white hats in 

the sense of being progressive or forward-looking or willing to 

develop the law to fit modern conditions, and so forth. This is in 

fact not true. If you look at the history of this country, you'll 

find that before the Civil War it was the state courts that 

attempted to resist the rigid enforcement of the fugitive slave 

3Cardozo, The Nature of the Judicial Process, in Selected 
Writings of Benjamin Nathan Cardozo 159 (Hall ed. 1947). 
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laws, while the federal courts attempted to insist upon their 

enforcement. 4 The federal courts were enforcing the Constitution 

as it was understood, indeed as it was written, but the progressive 

development, if you will, came from the state judges. It is also 

true that if the Supreme Court decides that the rights of criminal 

defendants ought to be reduced, or at any rate not expanded, that 

decision is made as a matter of federal constitutional law and 

doesn't say anything about what the individual supreme courts of 

the states might choose to do with their own constitutions, even 

with those clauses in their own constitutions that are counterparts 

of the clauses in the federal Bill of Rights. 

Fourth, in our attempts to be respectful of other organs of 

government, we should not forget the legislature, which after all 

is the source of more law than any other organ of government. We 

have heard a lot about whether it is proper for judges to make law, 

and the argument usually goes something like this. Somebody says, 

"I don't think that judges should make law," and it is said in a 

very dogmatic tone; and then somebody else says - usually a law 

professor - "Well, that's ridiculous. Everybody knows that judges 

make law every day," and the professor laughs knowingly, and that's 

the end of the dialogue. There ought to be more to the discussion 

4See Arnold, The Power of State Courts to Enjoin Federal 
Officers, 73 Yale L.J. 1385 (1964). 
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than that. It really is true, of course, that judges make law in 

a number of senses, but we don't do it, or at least we ought not to 

do it, in the same sense that Congress makes law. We don't do it 

simply because we think a certain rule of law is a good thing, 

although that may be one of the ingredients that you think about 

when you are making law in the narrow sense in which you are 

permitted to do so. Even Judge Cardozo in his lectures about the 

sociological method of jurisprudence, that is to say that judges 

ought to take into account their notions, or somebody's notions, of 

social welfare, when they make decisions, even he stresses that 

judges make law only interstitially. They legislate, if you can 

call it that, only between gaps. They fill the open spaces in the 

law. 

I'm also struck by some of the conflict that has occurred 

among members of the Supreme Court, or disagreement at least if not 

conflict, about proper approaches to statutory interpretation. I 

would like to read to you a passage from a dissenting opinion of 

Justice O'Connor in a case called F.B.I. v. Abramson. 5 Here's what 

she said: 

It is not the function of this court, however, 
to apply the finishing touches needed to 
perfect legislation. Our job does not extend 
beyond attempting to fathom what it is that 
Congress produced, blemished as the court may 

5102 S. Ct. 2054, 2070-71 (1982) (O'Connor, J., dissenting). 
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perceive that creation to be. Our task is 
solely to give effect to the intentions, as 
best they can be determined, of the Congress 
that enacted the legislation. Absent 
compelling evidence requiring a contrary 
conclusion, the best indication of Congress' 
intent is Congress' own language. 

Every judge ought to take that last sentence and put it inside 

a phylactery and wind it around his or her arm. There may be some 

tone of irony in that sentence - you remember the old maxim that if 

the legislative history is unclear, you look to the words of the 

statute. But it contains a very important point, and one that I 

hope I can follow and other judges can follow, and that is that it 

doesn't matter what the legislature meant, but what the statute 

means. 6 When you're trying to decide what somebody's intention is, 

and when that intention has been embodied in words on a written 

page, obviously the first place you go has got to be the words on 

the written page. Also we have to remember that there is a point 

beyond which the concept of intention in a subjective sense becomes 

unrealistic, because there really isn't such a thing as "Congress." 

There are only 535 legislators and I don't know how many thousand 

staff people - I can talk about them because I was one - and I can 

tell you that having seen legislative history made, I have much 

less confidence in it than somebody might have who has not seen it 

Gu We do not inquire what the legislature meant, we ask only 
what the statute means." Holmes, The Theory of Legal 
Interpretation, 12 Harv. L. Rev. 417, 419 (1899). 
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made. The legislative history in general is made by staff people. 

It is written and read by staff people, and much of it is composed 

at the behest of somebody who wants to influence what the courts 

are going to make out of the law after it is passed. Even the 

floor debates are not totally reliable indicators of intention, 

because you don't know how many people were on the floor when any 

particular statement was made. You don't even know that any 

particular statement was actually made, because, and I used to do 

this, you can go back into the little room where the stenographer 

sits who has taken down the proceedings in the Senate, and you can 

change what your senator has said. You can do it only, of course, 

for editorial and technical purposes. I remember one time the 

senator for whom I worked told me to go back there and fix it up, 

and I told him that another senator's man was back there correcting 

our remarks, and he said, ''Well, tell him to quit it," and I said, 

"But, Senator, he's making us say what we should have said." And 

he said, "Fine." 

Literalism isn't much in vogue among the professors, but a 

little literalism isn't a bad thing, because you've got to start 

with something, and the words of the statute are what you start 

with, though not necessarily what you end up with. In the 

constitutional context as well, it's not a bad idea to pay 

attention to what the document says, even though here the search 

-14-

,-



for legislative history can be illusory. The debates, for example, 

about what the Framers of the Fourteenth Amendment or of the Civil 

Rights Act of 1866 intended are of great interest historically and 

legally, but I suggest to you they may not be dispositive because 

there simply isn't enough evidence. For one thing, it wasn't the 

Congress that adopted the Fourteenth Amendment . It was the several 

states, and you have very little evidence of what the state 

legislatures thought. Some of those records have been lost. For 

another thing, when you are dealing with the Constitution, 

necessarily the words are a lot less specific than the words of a 

statute, and some parts of the Constitution are so unspecific that 

they fall into disuse for long periods of time. We have some 

evidence of recent years that the Tenth Amendment, which must have 

been put.in the Constitution for some reason, after all, is coming 

back into vogue, and I suggest to you that it ought to mean 

something. I wonder though, if the Tenth Amendment is revived, 

whether the Ninth can be far behind. 

Next, we ought to be respectful of jurisdictional limits. We 

ought not to succumb to the siren song of transcending 

jurisdictional limits in order to make pronouncements about what we 

think the law is. I may be disagreeing to some extent with some 

scholars. If I understand their position, they are saying that the 

function of the courts is to announce the law, as opposed to the 
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resolution of disputes. 7 My position is that the function of the 

courts is to announce the law only as an incident to the resolution 

of disputes. The great passage on this in our constitutional 

literature is Justice Brandeis's concurring opinion in Ashwander v. 

TVA, 8 in which he lists the restraints on federal jurisdiction that 

have developed over the years through interpretation of Article 

III. These restraints should be constantly reaffirmed, because to 

the extent that you go beyond a strict jurisdictional limit or are 

perceived as going beyond it, to that very extent you are exposed 

to a well-grounded claim that you are performing an illegitimate 

function. 

Let me give you an example. We had a case out of the State of 

South Dakota involving people who get arrested for driving while 

intoxicated. In South Dakota if that happens to you, you are taken 

to the police station and they tell you that you can take a 

breathalyzer test, and if you don't take it, then your license is 

revoked for one year. It's one of those instances of "free choice" 

with which we are often confronted. The man in this particular 

case said, "Well, I'd like to call my lawyer and ask him about 

this," and the policeman said, "No. You can't call your lawyer. 

7Fiss, Foreword: 
(1979) . 

The Forms of Justice, 93 Harv. L. Rev. 1 

8 297 U.S. 288, 341 (1936). 
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You have to take it right now or not take it right now." The man 

repeated, "I'd like to call my lawyer," and the policeman said, 

"All right, we are assuming now, since you want to call your 

lawyer, that that is a refusal to take the test. We are taking 

that to be a refusal, and therefore your license is revoked for one 

year." That person whose license was revoked brought an action in 

the federal district court for a declaratory judgment, seeking a 

declaration that the South Dakota law as applied deprived him of 

his right to counsel. The district court decided he was right and 

invalidated the South Dakota law as applied in that particular 

situation. 

About a week before the oral argument was scheduled for the 

appeal, the lawyer for the plaintiff called the Clerk of our Court 

to say that the plaintiff was dead and that in fact he had been 

dead since before the district court's decision had been rendered, 

and the Clerk said, "What caused you to wait so long to reveal 

this?" And he said, "I didn't wait so long. I called the district 

judge's law clerk before the case was decided in the district court 

and told him about it. I called the law clerk and told him about 

it and the law clerk said, 'Don't worry about it, it's okay, it's 

just a declaratory judgment.' " We entered an order, of course, 

asking the parties to address the question of mootness, and they 

did address it, and they both said "It isn't moot. We want it 
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decided. We need to know the answer. It's important for lots and 

lots of other cases in South Dakota. It is capable of repetition 

yet evading review, because this happens to people every day, and 

we want you to tell us the answer." 

In the nature of things, an answer from the court of appeals 

is no more infallible than an answer from the district court, and 

they'd already gotten one answer, but they wanted another one. We 

declined the invitation and said that no matter how important the 

question is, no matter how much the public wants to know the 

answer, it's not our job to give answers in the abstract. 9 This 

was not a class action. There was no claim for damages that might 

have survived and become an asset of the person's estate. The 

controversy was completely personal to that individual who had been 

arrested. Now, if you think about it for a minute, you can make a 

pretty good argument that that's the kind of case where we ought 

perhaps to have disregarded the mootness inhibition, because it 

wouldn't have hurt anybody very much. They'd already briefed it. 

There was a genuine clash of interests. There was an amicus brief 

filed by a group of lawyers which made an able defense of the South 

Dakota practice, and there were plenty of people around who had an 

adversary interest in an abstract sense, but we still declined, 

because we weren't dealing, or ought not to be dealing, with 

9Heles v. South Dakota, 682 F.2d 201 (8th Cir. 1982). 
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abstractions. We ought to be dealing only with conflicts between 

real people where the judgment of the court will still have when it 

is entered some effect beyond the mere fact of announcing what the 

law is. So that is a counsel of restraint that I think most of us 

at least are heeding, as we should be. 

I want to say one more thing along this line. You may think 

that all I've said up to now has been negative. I've been telling 

you what not to do for the burden of my talk. A very important 

additional point is this: after you are convinced that you have 

jurisdiction, after you have given to the state courts and to the 

other branches of government the deference and respect that is 

their due, after you have satisfied yourself that you really are, 

if there's a statute involved, enforcing the will of the 

legislature, after all of those hurdles have been gotten over, then 

the greatest error that a judge can make is to pull your punches 

because you're afraid that the majority of your neighbors are not 

going to like what you decide. It may be that a majority of the 

people in your particular town, or in your whole circuit for that 

matter, don't what a dirty movie installed next to their homes. 10 

Indeed I wouldn't want one, and I suspect you don't. It may be 

that a majority of the people of your state don't want a racial 

10See Avalon Cinema Corp. v. Thompson, 667 F.2d 659 (8th Cir. 
1981) (en bane) . 

-19-



quota for hiring imposed on the National Guard, no matter how 

flagrant the history of conscious discrimination may have been. 11 

It may be that a majority of the people of your state don't want 

the federal courts to impose restraints on the unreasonable use of 

force in jails, no matter how flagrantly abuse may have occurred in 

the past. 12 In fact I suspect that if you took a poll, most of 

those propositions would be disapproved by a majority of the 

people, but that's exactly the place where the federal courts and 

the state courts have a role to play, and if we become timid when 

the moment comes for the exercise of power, if we pull our punches 

in that sort of situation, then we are false to the very function 

that called us into being, and we have forgotten what the Framers 

wanted when they created an independent Judiciary. 

We will not all agree, of course, on this list of qualities or 

attitudes that I have thrown together or what it takes to be a good 

judge, to retain the confidence of the people. Perhaps an even 

harder question is how judges can measure their own performance. 

Judges, like other people, need to feel that somehow they are 

approved of, that they have done a good job. Despite what some may 

think, beneath the robe there beats a heart of flesh. And judges, 

11See Taylor v. Jones, 495 F. Supp. 1285 (E.D. Ark. 1980), 
aff'd as modified, 653 F.2d 1193 (8th Cir. 1981). 

12See Hill v. Pulaski County, Ark., No. LR-C-79-465 (E.D. Ark. 
Jan. 11, 1980) (order granting preliminary injunction). 
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no less than those in other professions, would like to be able to 

feel that they have done a good job, at least part of the time. So 

we need to look for some measure of satisfaction, some way to know 

if we have done well. A few such ways come to mind. 

We might say, for example, that those judges are good, may be 

satisfied with their own performance, who do not get reversed, or, 

at any rate, do not get reversed very much. The trial judges here 

will recognize at once that that is a false measure of judicial 

success. {I can talk about trial judges because I used to be one.} 

They know that the job of a trial judge is to search for truth, 

while the job of a circuit judge is to search for error, and that 

the court of appeals is frequently ingenious enough to find error 

where it does not exist. Even the circuit judges present, I am 

sure, will affirm that the Supreme Court is not infallible, but 

only final, in Justice Jackson's phrase, and that one's reversal 

rate is no index of one's performance as a judge. Indeed, as I 

have already remarked, there is probably more danger in the courts 

from an excess of timidity than from an excess of boldness in 

decision, and yet the timid among us may get reversed less. 

{Fortunately for most of us, the Supreme Court has far too little 

time to correct most of our errors.} So whether you are affirmed 

or not, no matter how much it may infuriate you to get reversed, is 
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not really a true measure of judicial prowess. The decision that 

is reversed today may be the law of tomorrow. 

So where are we to look for some measuring stick? If the 

opinions of appellate judges are not the touchstone, what about the 

opinions of our employers, the sovereign people? Perhaps we should 

consider ourselves a success in the business of judging if we are 

popular with our neighbors. This criterion seems, if possible, 

even less worth while than the opinions of the court of appeals. 

If by public opinion we mean a broad consensus, formed over decades 

of time, and spreading through every region of our land, then 

perhaps we have a measuring stick worthy of some attention - though 

even so I would hate to submit the Bill of Rights to a plebiscite 

in this country. But if by public opinion we mean the shifts of 

popular emotion that occur from day to day, if that is the beat to 

which the courts should march, then we will not long have courts 

worthy of the name. Our courts will be blown about by every wind 

of doctrine, and the security we have found in a Constitution that 

restrains government even, or especially, when it acts to carry out 

the majority will, will soon be gone. 

that momentary popularity is no true 

I think we can all agree 

yardstick of judicial 

excellence. Indeed, it may be that judges who are popular can be 

sure that they are not doing their job. I should add, by the way, 
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that we federal judges in the Eighth Circuit are in no danger of 

becoming too popular. 

A couple of other potential measures of judicial success come 

to mind, but they may be quickly dismissed. One is that favorite 

of the Administrative Office, the number of cases disposed of. An 

observer from Mars suddenly transported into the chambers of a 

modern federal judge, and allowed to look over the judge's shoulder 

at the daily round of correspondence, might conclude that the sole 

object of the game was somehow to dispose, by hook or by crook, of 

more cases each month than are filed by new litigants. Another 

measuring stick, dear to the hearts, I am sure, of chief judges 

everywhere, is the length of time cases are held under advisement. 

We all have received, at one time or another, those gentle 

inquiries reminding us that lawsuits and opinions do not usually 

improve with age. Neither of these measures - the number of cases 

disposed of, and the length of time it takes to decide them - can 

be brushed aside as wholly irrelevant. It is important to keep up 

with one's filings, and there is too much delay in the course of 

justice. But quantity is not the be-all and end-all of any 

profession, least of all ours. There is still such a thing as 

quality - deciding a case not only quickly, but fairly and 

correctly, and expressing in a persuasive way the real reasons for 

the decision. A good opinion, I have often thought, is one that 
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can be understood not only by counsel, but also by the losing 

client, and that is a quality that, so far as I know, the 

Administrative Office of the U.S. Courts has not begun to measure. 

So how do judges know if they have done well? The likelihood 

is that no one is going to tell you. I remember clearly the first 

time I decided a case from the bench when I served on the district 

court. After I finished announcing findings and conclusions, 

including the form of relief awarded to the winning side, I was 

struck by the total silence in the courtroom. I guess I somehow 

expected that someone would immediately jump up with vehement 

praise or condemnation, or both. I remember wondering to myself, 

"What happens now? Why doesn't somebody say something?" And then 

it dawned on me that everyone was waiting for me to leave the 

courtroom. The case was over, and no doubt the lawyers and clients 

had many thoughts struggling to be expressed, but they were not 

about to say anything in my presence. So I adjourned court and 

left. Even then, word of any reaction was slow to come back to me, 

and in most cases never comes at all. There is very little, in 

other words, of what the devotees of psychobabble call "feedback." 

Oh, once in a great while we judges of inferior courts do something 

that is sufficiently important to be condemned by a writer of 

editorials, but mostly the press occupies itself with weightier 

concerns. So if you are waiting for the bar or the public to come 
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up to you and tell you what kind of a job you are doing, you are 

probably going to have a long wait. 

In some walks of life you know when you have done a good job, 

or at least when the boss thinks that you have, because you get a 

raise or a bonus. That, alas, is probably the least likely way for 

judges to be given a clue as to their performance. The last time 

we got a raise, it was an accident - Congress just wasn't quick 

enough about expressing its desire not to increase our salaries -

and I suspect it will be a long time before the people's elected 

representatives get that careless again. We cannot even derive 

much comfort from whatever implied or indirect approval some 

workers may get from the fact that they are still employed, that 

they have not been fired or laid off. True enough, we are not, 

contrary to popular belief, appointed for life, but only, in the 

words of the Constitution, "during [our] good behavior," but your 

behavior would have to be very bad indeed even to provoke the 

introduction of a resolution of impeachment, let alone to persuade 

the Senate to use some of its precious time on a trial. So the 

fact that we still have our jobs, while of course comforting in a 

material way, is hardly reliable evidence of public approval. 

The truth is, and I suspect you all knew this before I got up 

to speak, that if we are looking for a reliable external standard, 
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some objective measure of who is a good judge and who is not, we 

will look in vain. There is no such quantitative or objective 

standard. We may know good judges when we see them, but it is hard 

to describe what makes them good, and harder still for them to now 

that they have done well. The reasons for this difficulty are not 

hard to find. Much of what judges do is completely internal. It 

goes on inside their heads, and never gets put down on paper or 

spoken out loud in words. A good opinion, for example, may be much 

shorter than a bad one, and certainly the short ones can be harder 

to write. Some of the most important decisions one makes in 

composing an opinion have to do with what to leave out - what 

issues not to reach, what cases not to cite, what witty remarks not 

to include. And yet, in the nature of things, no one but the 

writing judges and their staff will ever know what didn't get into 

the opinion. 

Some of the most important decisions a trial judge makes 

concern what not to do - when to resist the temptation to interrupt 

a lawyer's examination of a witness because you think you could do 

it better; when not to make a funny remark at the expense of an 

embarrassed lawyer; when not to use a case, despite its factual 

deficiencies, as a vehicle for making one of our pet points; when 

to avoid large philosophical questions and just stick to the 

unexciting facts. Yet all these decisions, too, are largely 
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internal. We cannot be given credit for making them correctly, 

because usually no one knows that we have made them at all. In 

short, the measure of good judges is usually internal, intangible, 

and invisible. Only they can know if the true reasons for their 

decision are the reasons openly expressed. Only they can know 

and here you will pardon, I hope, a sectarian reference, because I 

am going to quote from The Book of Common Prayer - only they can 

know if they have really "discern[ed] the truth, and impartially 

administer[ed] the law in the fear of God alone." 

But precisely because so much of what we do in judging is 

internal, precisely because there is so little "feedback," people 

in our profession are subject, I think, to an especially insidious 

temptation - the temptation of thinking that because we don't get 

a quantified report card, because people who read what we write are 

slow to share with us their true reactions - that for these reasons 

it really doesn't matter whether we try particularly hard or not, 

whether we put in or take out that extra citation, whether we go 

the extra mile in research, whether we take the time to write a 

sentence again to make it clearer or more accurate. So long as we 

get to the courthouse on time, so long as we don't have too many 

cases on that list of matters under advisement, we may think, it 

really doesn't matter, because no one notices or cares, or if they 

do they don't care enough to say so. The temptation, then, is to 
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think of what we do as actually mattering rather little, and 

therefore as deserving little care. 

I have heard it said that a good speech is one that makes one 

point, and only one point, well, and I want you all to be on notice 

that I haven't made that point yet. (But I am about to.) It is 

this: if the absence of external measurement makes you think that 

there really isn't much difference between good judging and bad 

judging, that it really doesn't matter whether you extend yourself 

or not, you are mistaken. It matters very much, and the kind of 

job you do may affect people whom you never meet, and whose names 

you never know. Let me illustrate by ref erring to two widely 

difference sources, both of them great judges. 

The first is Mr. Justice Holmes. He wrote of 

the secret joy of the thinker, who knows that, 
a hundred years after he is dead and 
forgotten, [people] who have never heard of 
him will be moving to the measure of his 
thought . 13 

Now, most of us may not think of ourselves as affecting the lives 

of people a hundred years hence, but perhaps we should take a 

13Holmes, The Profession of the Law, in COLLECTED LEGAL PAPERS 
32 (1920) . 
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. " . 

little more care about the details of what we do, on the off chance 

that it might affect someone five or even ten years hence. After 

all, we judges have readers we have never met. 

The other piece of advice comes from a judge of a much earlier 

time, Sir (or, if you will, Saint) Thomas More, a Chancellor of 

England who had his head cut off by King Henry VIII because he 

would not lie about his legal opinions. There is a passage from 

the play, A Man For All Seasons, that I like to quote. St. Thomas 

was having a talk with a young man who was considering whether to 

become a teacher. The young man had other plans: he was ambitious 

for preferment, and wanted to enter the employ of a high official 

who, he thought, would be a powerful patron. Seeking to justify 

himself, the young man said: 

"If I teach well, who will know it?" 

And the answer came back without hesitation: 

"Your students, your family, God - not a bad 
audience, that." 

So the next time you ask yourself, "If I judge well, or if I 

practice law well, who will know it?," think about that answer, and 
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, . 

if you have in mind who your true audience is, nothing you do will 

ever seem unimportant. 

The most important part of my job, probably, is reading the 

opinions of other judges. And I can tell you that most of them are 

good, and some of them are very good indeed. I suspect, in fact, 

that most of you are judging better than you know, and that in the 

vast majority of cases the public would be well served, and their 

causes fairly decided, even if - God forbid there were no 

appellate review. It is my conviction, in short, that we have a 

large future before us - that we have a good system of courts in 

this country and in this Circuit, and that with diligence and 

devotion, we can have a great one. 
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