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As President of the Nebraska Branch, I submit herewith a report of the

activities of the Branch to the parent organization, the Historical Society of the

United States Courts in the Eighth Circuit.

First, under separate cover, the financial  report  prepared  by  the  Branch

Treasurer has been provided to the parent organization. The Branch remains in

good fiscal condition. It currently holds $10,023.70 in an insured account. 

An additional $10,000 donation has been approved by the Federal Practice

Fund for the United States District Court for the District of Nebraska to pay for a

subvention to the University of Nebraska Press and to pay honoraria to Professors

Wunder and Scherer. (See below)

Second, the officers of the Branch and the Branch representatives to the

parent Society remain the same. That is, Jeanette Stull is the President, John Sharp

is the Secretary, and Frank Mihulka is the Treasurer. Judge Richard Kopf and

Ms. Stull serve as representatives of the Nebraska Branch on the Board of

Directors of the parent Society.

Third, and very importantly, the long awaited book on the history

of the United States District Court for the District of Nebraska, from

inception to 1933 is complete. Entitled "Echo of its Time," the book

was researched and written by Dr. John R. Wunder, Emeritus Professor

of History at the University of Nebraska-Lincoln and  Dr. Mark R.

Scherer, Professor of History at the University of Nebraska-Omaha.

Both men, who hold law degrees as well as doctoral degrees in history,

collaborated on the project. Professor Wunder wrote the first four



chapters and Professor Scherer the last six chapters. This work began

17 years ago.

Tentative agreement to publish the book in a hard bound volume

has been reached with the University of Nebraska Press. The book is

presently undergoing peer review. After that, it will be copy edited and

submitted to the editorial board of the Press for final approval.

Publication is expected sometime in late 2018.

The introduction is attached to this report. It provides a fine

overview and draws readers into the fascinating chapters that follow.

As this project nears completion, the Nebraska Branch will catch

its breath. After that, it is anticipated that the Branch will begin the

process of seeking out candidates to research and write a second

volume. That would bring the history of the United States District Court

for the District of Nebraska from 1933 into more modern times.

Respectfully submitted,

s/Jeanette Stull
President of the Nebraska Branch
Perry Guthery Haase & Gessford, PC, LLO 233 S. 13th Street, Suite
1400 Lincoln, NE 68508
402-476-9200



INTRODUCTION 

In one of the more memorable passages from his classic Democracy in America, Alexis 

de Tocqueville noted “there is hardly a political question in the United States which does not 

sooner or later turn into a judicial one.”1  The point to be drawn from de Tocqueville’s 

observation—the notion that a nation’s history is revealed in its courts of law—has been echoed 

and restated in a variety of ways by many subsequent scholars and commentators.  Perhaps most 

notably, renowned jurist Oliver Wendell Holmes, Jr., writing some sixty years after de 

Tocqueville, characterized the American judicial system as a “magic mirror” that reflects the ebb 

and flow of the nation’s social, political, and cultural history.2    

That, in short, is the driving premise of this book.  Throughout its 150 years of existence, 

the Federal District Court of Nebraska has echoed the dynamics of its time, reflecting the 

concerns, interests, passions, and proclivities of the people who have made this place their home.  

The judges who have occupied the court’s bench have dealt with a vast and diverse range of 

issues, controversies, and debates, all of which have shaped and defined the state’s history and 

development—contests pitting laborers against management, homesteading farmers against free 

range cattlemen, progressive reformers against powerfully entrenched political and business 

interests, government regulators against free market capitalists, criminals against law 

enforcement officials, and Native Americans against the “mainstream” society that displaced 

them, to name just a few.  At one time or another, and for better or worse, the aspirations of all of 

these groups and many more have made their way onto the docket of the Nebraska federal court.  

In their handling of those matters, the judges of the federal court have indeed reflected the times 

in which they lived and worked.  And in their stories, we are offered an instructive prism through 

which the state’s political, cultural, and social evolution may be traced, analyzed, and assessed.    



This project has been in the making for an inordinately long time, necessitating great 

patience and perseverance from all involved.  The journey began more than seventeen years ago, 

when Dr. John R. Wunder, Professor of History at the University of Nebraska-Lincoln, was 

named the official historian for the Nebraska Branch of the Historical Society of the United 

States Court of Appeals for the Eighth Circuit, and undertook the writing of a history of the 

court.  Wunder made substantial progress on the research and drafting of the manuscript over the 

next several years, completing the first four chapters herein, before health issues and the press of 

other business began to slow the project’s momentum.  At that point, Wunder invited the 

participation of his former student, Dr. Mark R. Scherer, Professor of History at the University of 

Nebraska-Omaha.  Scherer picked up the project from there, working intermittently over the past 

decade to research and draft the final six chapters, bringing the manuscript to its present state.  

As the process unfolded, it was determined that a full account of the court’s history would 

ultimately require two volumes, with the first one, this book, tracing the court’s operations up to 

the year 1933.  

Through all the years of slow progress, the officers of the Nebraska Branch of the 8th 

Circuit Historical Society, most notably Jeanette Stull, Frank Mihulka, and John Sharp, have 

been steadfast—and remarkably tolerant—in their stewardship of the project, offering valuable 

direction, feedback, and encouragement as the process unfolded.  So too, current Chief Judge of 

the Nebraska Federal District Court Laurie Smith Camp has lent her abundant support, and her 

own considerable skills as a writer and historian, to the effort.  Deep thanks are also owed to a 

number of research assistants who have participated in the project, from John Hussman in the 

early years through Katie Welchans and Nick Batter more recently.  Their time and skills have 

made a vitally important contribution to the ultimate result.  But as valuable as all of those 



individuals’ participation has been, the sine qua non of this entire effort has been Senior District 

Judge Richard Kopf, who has been the undisputed champion and indispensable guiding force of 

this project from the outset.  His sagacity, patience, serenity, and resolute determination to see 

the project to completion—often in the face of his own daunting medical challenges—have been 

an inspiration to everyone involved, and it is to him that this volume is dedicated.     

This book is not intended to represent a “standard” institutional history, nor does it come 

even remotely close to offering an exhaustive account of all, or even most, of the court’s 

significant decisions.  For every case that is discussed, dozens more have been necessarily 

ignored.  Our guiding principle has been to select and explore those stories from the court’s 

annals that we feel best serve the dual goals of informing and entertaining the reader, seeking to 

provide accessible narrative as well as the occasional “history lesson” on the larger contextual 

milieu in which the court’s actions are situated.  It is, of course, for the reader to decide how well 

those goals have been accomplished.   

In Chapter One, John Wunder provides an overview of the origins and evolution of the 

federal judicial system generally, and analyzes the political maneuvering that led to Nebraska 

statehood and the creation of Nebraska’s new federal district court in 1867.  Of particular note is 

Wunder’s exploration of the complicated and still-confusing overlap between the role and duties 

of nineteenth century federal judges in their capacity as both “district” and “circuit” judges. 

Chapter Two describes the biographical background, prejudicial legal career, and 1867 

appointment of the first permanent judge of the Nebraska District Court, Elmer S. Dundy.  This 

chapter also explores many of the notable cases heard and decisions rendered by Dundy during 

his extremely influential twenty-eight-year tenure as Nebraska’s first and only federal district 

judge, and the often bitter partisan political environment in which he and the court operated.   



Chapter Three offers Wunder’s specialized examination of some of the most notable 

Indian law cases handled by Dundy during his tenure, with particular attention to his landmark 

opinions in Standing Bear v. Crook (1879) and Elk v. Wilkins (1880).  Finally, in Chapter Four, 

Wunder provides detailed discussion and analysis of Dundy’s prominent and often-controversial 

handling of numerous cases involving the railroads, which of course were among the most 

powerful and influential corporate citizens of the state throughout the late nineteenth century. 

Scherer takes the reins beginning with Chapter Five, offering a relatively brief 

examination of the short-lived and ultimately unconfirmed nomination of William McHugh to 

succeed Dundy in the aftermath of Dundy’s death in 1896.  Chapter Six explores the 

biographical background and 1897 appointment of William H. Munger as the next judge of the 

Nebraska District Court, and discusses the first decade of the court’s operations under his 

leadership.  Scherer places particular focus on Munger’s handling of litigation arising out of the 

nationwide “Progressive” reform initiatives of the period, including volatile labor relations issues 

and cases involving allegations of political corruption.  Chapter Seven is topically specialized, 

focusing on of Munger’s controversial handling of the federal prosecutions of wealthy and 

prominent Nebraska cattle ranchers for the illegal fencing of public lands and the filing of 

fraudulent homestead claims in the early twentieth century.  Those cases brought nationwide 

notoriety to Munger and the Nebraska court, with results that infuriated President Theodore 

Roosevelt, who fired the U.S. District Attorney and U.S. Marshal in the aftermath of the 

proceedings.   

Chapter Eight explores an important transitional era in the court’s history, as Congress 

created a second Nebraska federal judicial seat in 1907.  Remarkably, the man who would be 

appointed to that new judgeship was also named Munger (no relation to William), launching a 



period that we refer to as the “two Munger era.”  During those years, the court presided over a 

number of prominent and colorful controversies, including more conflicts over railroad 

regulation and Thomas Munger’s handling of the “Great Omaha Train Robbery” of 1909.  This 

chapter also makes special use of Thomas Munger’s personal correspondence during the period 

of his appointment and early service on the Nebraska federal bench.  Those letters and 

memoranda are a unique and previously-untapped resource that offer intriguing glimpses into the 

inner workings of the court and the relationship between its two judges.   

In Chapter Nine, Scherer explores the biographical background, prejudicial legal career, 

and appointment of the enigmatic Joseph W. Woodrough to replace William Munger in 1915.  

Special attention is given to the court’s operations during the WWI era and the 1920s, including 

matters related to free speech limitations and nativist/anti-German issues, as well as ongoing 

labor unrest and accompanying violence that led to the imposition of martial law in a portion of 

southeastern Nebraska during 1922.  Finally, Chapter Ten addresses the prohibition era of the 

1920s, a period that brought new burdens and challenges to the court, along with a rather sharp—

and sometimes public—rift between Judges Munger and Woodrough over their contrasting 

attitudes and approaches to the overwhelming tide of prohibition cases that engulfed their 

dockets during those years.  Drawing extensively from the previously-published work of both 

Chief Judge Laurie Smith Camp and attorney Nick Batter, this chapter, and the book, conclude 

with an examination of Woodrough’s handling of the massive 1933 conspiracy trial against 

notorious Omaha political boss and criminal kingpin Tom Dennison, and Woodrough’s 

subsequent appointment to the Eighth Circuit Court of Appeals by President Franklin Roosevelt.   

Ultimately, our hope is that the stories we have chosen to tell will demonstrate both the 

instructive value and the enjoyably entertaining possibilities of judicial history as a medium for 



exploring the past and understanding the present.  In its role as an “echo of its time,” the Federal 

District Court of Nebraska has played a vital and dynamic role in both forging and revealing the 

history of this unique place and its people. 

 

JW and MS 

 

     

                                                           
1 Alexis de Tocqueville, Democracy in America, ed. J.P. Mayer, trans. George Lawrence (1835; 
New York: Harper & Row, 1969). 
 
2 Holmes’ phrase, in turn, has become more widely disseminated and popularized as the title of 
historian Kermit hall’s classic text in American legal history, The Magic Mirror: Law in 
American History (New York: Oxford University Press, 1989).  Hall cites Oliver Wendell 
Holmes, Jr., The Speeches of Oliver Wendell Holmes (1891), 17. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 


